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UNIVERSITY OF MICHIGAN
LAW DEPARTMENT

SUGGESTIONS
AND

INSTRUCTIONS
FOR

PREPARING BRIEFS

THE PRACTICE 00UR1'

111- 7

THE GENERAL NATURE OF THE BRIEF

The attorneys on each side in every case in Course
I, are required jointly to prepare and file with the
judge who hears the law argument, a brief on the
law of their case. This brief is expected to be a careful, clear and logical argument in support of the position taken by counsel, aud to present a thorough,
discriminating and exhaustive view of the authorities. Each brief will be critically examined, and the
attorneys presenting it will be separately graded upon Jt, ~and no brief will be approved which does not
show careful '.work, a reasonably minute familiarity
with the whole field covered by the questions involved in the case, a well considered and logical development of the subject, and an effective and vigor- .
ous marshalling of the authorities.
FO R M OF THE BRIEF

The brief should be entitled in the court and cause,
neatly typewritten, enclosed in a practice court cover
properly endorsed, and signed by the attorneys presenting it. It should begin with an introductory portion headed "Statement of Facts." This should be a
clear and succinct statement of the facts of the case,
so far as they are pertinent to the position taken by
the party preparing the brief, on the issues raised by
the pleadings. ·This statement should be sufficiently
full to disclose the scope and character of the case
which the party is to present to the court, but clearness should not ~be unnecessarily sacrificed to elabo ~
rateness in detail.
The second and main portion of the brief should be
headed "Argument." The mannerin which this is
to be arranged and presented will vary according to
the nature of the case. It is frequently advisable to
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state at the beginning, in the form of propositions,
properly numbered, the points which the party proposes to make, in order to enable the court, by a sufficient preliminary understanding of the whole case,
to appreciate fully the various steps in the argument
as it proceeds; and in such cases the body of the
brief should be arranged under these enumerated
heads; Such subdivisions of the question, and treatment under separate heads, should not, however, be
carried so far as to destroy the unity and continuity
of the argument. Its sole purpose should be to make
the reasoning more clear and the logic of its progression more obvious.
In presenting authorities, it is frequently well to
quote from judicial opinions. But in many cases a
mere abstract statement from the court, unrelated to
the specific facts of the case, is practically valueless.
If it is necessaty to set out the facts of the case, in
order to make the words or holding of the court intelligible, this statement should be brief, clear and
pointed, and should deal solely with those facts
which are material to the particular proposition of
law for which the case is used. The manner in
which the facts are to be stated, the character and extent of the quotations, and the question whether to
quote or give the substance of the holding, are all
matters of judgment, to be determined by considering both literary form and general effectiveness.
One comman error may be noted-stating isolated
propositions of law which in the abstract are correct
but totally devoid of practical significance, followed
by the citation of lists of authorities. It should nev~r be forgotten that in the majority of cases the chief
difficulties of the brief-writer are not to prove certain
legal propositions, but to show that certain legal
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propositions are applicable and controlling underthe
specific facts of the case in hand.
In discussing a question in which the cases are numerous, it is often well to take them up by states,
presenting the decisions in any one state chronologically, and to treat the doctrines as announced in the
several states as matters for separate determination.
The states supporting the position taken by counsel ·
may thus be grouped together, and those holding a
contrary view may likewise be grouped. But this
method is subject to the varying exegencies of the
questions discussed.
It is often advantageous, where the cases are limited in number and where the question is so welldefined that it may be safely assumed that the opposite party will have all the authorities supporting
his side of the question, to discuss those cases, after
disposing of the favorible authorities, and to point
out any facts in connection therewith which distinguish them from the case at bar or which otherwise
impair their force. But in perhaps the majority of
cases it is better to depend on the strength of your
own case alone rather than on the weakness of your
adversary's case.
Text writers of acknowledged standing may sometimes be quoted, but as a rule the text books should
be consulted as guides to the law, rather than embodiments of it; and a brief showing too much familiarity with text books at the expense of the cases is very
likely, from that very fact. to be considered superficial and weak.
It is by no means necessary for the brief to deal at
length with every authority which is in point on a
given feature of the case. The best cases should receive the fullest treatment, but where there are a
number of cases without distinguishing marks of
excellence, all on precisely the same point, they may
be simply cited under the principal case which is
given more fully.
Upon the shelves of the Consultation R.oom will be

found bound volumes containing many hundred
briefs filed in the Supreme Court of Michigan, and
studl:!nts are advised to consult them and familiarize
themselves with their general form and characteristics.
A brief is primarily an argument, not a mere digest of cases nor lists of authorities, and the test to
be constantly applied by the brief writer, at every
stage of his work, is, What will be likely to prove of
most effect in convincing a busy court that the party
for whom the brief is filed is entitled to judgement?
FINDING AUTHORITIES

In searching for the law, the three guides to be
employed are the digests, the cyclopedias and the
text books. These are so exhaustive and so well arranged that a reasonable amount of diligence ought
to put one in possession of all the important authorities that exist on a given point.
The great digest of English cases is Mew's Digest,
an inspection of which will show clearly the simple
alphabetical plan upon which its classification is
based.
The great digest of American cases is the American
Digest, Century edition, commanly called the "Century Digest." This purports to be an absolutely
exhaustive digest of all cases decided by all American Courts from the year 1658 to the year 1896. Its
plan is, generally speaking, to classify the law
under concrete heads arranged alphabetically. But
the mass of material which it contains is so enormous that a somewhat elaborate and arbitrary
system-of sub-classification is necessary to place
that material within the convenient reach of those
who use the digest.
To find the cases in .this digest on a given question, the student should first consider under what
possible general heads it might fall; and to aid· his
memory as to the various titles of the law, it might
be well to run over the alphabetical lists. of titles given in the phamplet "How to use the Century Digest,"
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which hangs beside the digest in the library. Having noted those which seem to be closely related· to
the subject under investigation, he should turn to .
each one of these in the digest and examine the introductory "Scope note" and "Analysis" which he
will find there. These will indicate whether the
precise point upon which he is at work is treated
under that particular topic. He should also examine
the exhaustive list of ' Cross-references" which follows the "Analysis" under each topic, and look up
each cross-reference which appears to touch the point
in question. Every promising lead should be followed out, notwithstanding one may already have
found a place where the desired authorities seem
to be collected, for the various divisions of the law
are so closely interrelated that cases may frequently
be placed under any one of several heads with almost equal propriety, and the best cases are often
found where they are least expected.
After exhausting the Century Digest, the annual
Digests from 1896 down to date, which are arranged
on the same scheme of classification, should be examined, the student looking under each head which,
in the Century Digest, was found to contain material in point.
Another extremely valuable repository of recent
authorities is "Current Law,'' which will be found
in the library near the Century Digest. This is substantially a digest of recent cases arranged in cycler
pedia form, and it should be very carefully examined.
In using the cyclopedias much the same general
method should be employed, and by examining the
tabular outline or analysis at the beginning of each
article which seems to be related to the question under investigation, and by looking up all promising
cross-references, the cases wanted may usually be
found with considerable readiness.
In using text-books, the indices and tables of contents will usually disclose whether the desired information is contained in the book, and all available
text-books upon the general subject and upon close-

ly allied subjects should be examined.
A convenient method of keeping notes of the authorities found in these preliminary searches is to
enter up the citations as fast as found, under the
name of the proper state, a separate sheet of paper
or card being devoted to each state. As fast as new
cases are discovered, from whatever source, they
should be added at once so that no reference shall be
lost or mislaid. In studying the authorities after the
references have been collected, they may very conveniently be taken up by states, and full notes should
be made for subsequent use in drawing up the brief
and preparing the oral argument.
Finally, in all work done in preparing the brief,
both in determining upon and developing the line of
argument and in studying the authorities, the
FACTS of the case should be constantly and clearly
in mind.
THE ORAL ARGUMENT

This is something entirely distinct from the brief,
and should be prepared as such. The attorney who
opens the case for each side must give a clear and
connected statement of the facts of his case so far as
he relies upon them as the basis of his argument.
Unless the court clearly understands the facts out
of which the issues arise, the argument on the law
will be largely a wasted effort.
The brief may be used as a memorandum to assist the memory in the course of the argument, but
no extended reading from the brief will be allowed.
Books containing the authorities may be used, but
the facts of the cases cited must be sufficiently fa·
miliar to the attorneys to be given without reference
to the reports, and only short and pointed extracts
from the opinions of courts should be read. So far
as may be necessary to a correct understanding of
the law of any case cited, the attorney should be able
readily to give the facts, the issue, the form in which
the question was presented, the reasoning of the
court, and the decision.

